
IN THE MATTER OF THE WORKERS’
COMPENSATIONINSURANCEPOLICY
ISSUEDTO MSM TRUCKING INC.,
BY LIBERTY MUTUAL INSURANCE COMPANY
POLICY # WC 734 S509088-017
EFFECTIVEDATE 6/16/2007TO 6/16/2008

Mr. StanislawRagan
MSM Trucking,Inc.,
242 NordicRd.
Bloomingdale,IL 60108

Liberty MutualInsuranceCompany
c/o Mr. PaulHoltrup
116110N.Meridian
Suite500
Carmel,IN 46032

ORDER

HEARINGNO. 09-HR-0603

I, Michael T. McRaith, Director of the Illinois Departmentof Insurance,hereby
certify thatI havereadtheRecordin this matterandtheheretoattachedFindingsof Fact,
Conclusionsof Law and Recommendationsof the Hearing Officer, Louis Butler,
appointedand designatedpursuantto Section 402 of the Illinois InsuranceCode(215
ILCS 5/402) to conduct a Hearing in the above-captionedmatter. I have carefully
consideredandreviewedtheRecordoftheHearingandtheFindingsofFact,Conclusions
of Law and Recommendationsof the Hearing Officer attachedhereto and made apart
hereof.
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I, Michael T. McRaith, Director of the Illinois Departmentof Insurance,being
duly advisedin thepremises,do herebyadopttheFindingsof Fact,ConclusionsofLaw
and Recommendationsof theHearingOfficer asmy own, andbaseduponsaidFindings,
ConclusionsandRecommendationsenterthefollowing Orderundertheauthoritygranted
to meby Article XXIV andArticle XXXI of theIllinois InsuranceCode(215 ILCS 5/401
et. seq. and 215 ILCS 5/500-5 et. seq.) and Article X of the Illinois Administrative
ProcedureAct(5 ILCS 100/10-5et. seq.).

This Order is a Final Administrative Decisionpursuantto the Illinois Administrative
ProcedureAct (5 ILCS 100/1-1et seq.). Further,this Orderis appealablepursuantto the
Illinois AdministrativeReviewLaw (735 ILCS 5/3-101etseq.). language

NOW IT IS THEREFORE ORDERED THAT:

1) ThedecisionofLiberty, classifyingMSM’s driver, Mr. Lewkoicz,asan
employeefor policy # WC 734 S509088-017from 6/16/2007to 6/16/2008in
determiningpremiumsowedis proper;and

2) Neitherpartybeassessedfor thecostofthis proceeding.

DEPARTMENTOF INSURANCEofthe
StateofIllinois;

Date:_______ ____________

U Michael T. McRaithDirector



IN THE MATTER OF THE WORKERS’
COMPENSATIONINSURANCE POLICY
ISSUEDTO MSM TRUCKiNG INC.,
BY LIBERTY MUTUAL INSURANCECOMPANY
POLICY # WC 734 S509088-017
EFFECTIVEDATE 6/16/2007TO 6/16/2008

HEARINGNO. 09-HR-0603
Mr. StanislawRagan
MSM Trucking,Inc.,
242 Nordic Rd.
Bloomingdale,IL 60108

Liberty Mutual InsuranceCompany
c/o Mr. PaulHoltrup
116110N.Meridian
Suite500
Carmel, IN 46032

FINDINGS OF FACTg CONCLUSIONS OF LAW
AND RECOMMENDATIONS OF THE

HEARING OFFICER

Now comesLouis Butler, Hearing Officer in the above-captionedmatter and
offers his Findings of Fact, Conclusionsof Law and Recommendationsto the’ Illinois
Directorof Insurance.

DepartmentofInsurance



FINDINGS OF FACT

1) On January4, 2009, the Illinois Workers’ CompensationAppeals Board
(Board) addressedthe matterof the workers’ compensationinsurancepolicy
audit dispute, regardingpolicy # WC 734 S509088-0l7,between MSM
Trucking(MSM) andLiberty Mutual (Liberty) (Exhibit # 2).

2) On January21, 2009, the Illinois Departmentof Insurance(Department)
receivedfrom StanislawRagan,on behalfof MSM, a Requestfor a Hearing
disputing the rate classificationimposed upon MSM by Liberty (Hearing
Officer Exhibit # 2).

3) On February15, 2010, theDirectorissuedan Authority to ConductHearingin
thematterofworkers’ compensationinsurancepolicy appointingLouis Butler
asHearingOfficer in this proceeding(HearingOfficerExhibit # 1).

4) On February5, 2010, the Director issueda Noticeof Hearingin this matter,
pursuant to MSM’s request,setting a Hearing date, time and location of
March 11, 2010, at 10:00 a.m., at the Department’s Offices in Chicago,
Illinois (HearingOfficer Exhibit # 2).

5) The Notice of Hearingstates,pursuantto 50 Ill. Adm. Code 2402.270,the
Director may order that the costsof this proceedingbe assessedagainstthe
parties(HearingOfficer Exhibit # 2).

6) TheHearingin this matterwasconvenedon March 11, 2010 at approximately
10:05 a.m.at theDepartment’sOffices in Chicago,Illinois atwhich time were
presentLouis Butler, Hearing Officer; Paul Holtrup, on behalfof Liberty;
StanislawRaganappearingpro se,on behalfof MSM; and Mariola Ragan,
spouseof StanislawRagan,waspresentasa Polish to Englishtranslatorfor
herhusband.

7) Thepurposeofthis proceedingwasto determinewhetherLiberty wascorrect
in includingPiotr Lewkowicz,a truck driver, asan employeeof MSM when
calculatingMSM’s policy premium.

8) Mr. StanislawRagan testified in the narrative form, with the aid of a
translator,asfollows:

a. Mr. Raganenteredfour MSM TruckingExhibits into therecord, Exhibit
#1 is a leaseagreementfor a truck betweenMSM and Mr. Lewkowicz;
Exhibit #2 is acopyof receiptswhichdocumentleasepaymentsfrom Mr.
Lewkowiczto Mr. Raganfor theuseof thetruck; Exhibit #3 is a copyof a
certificate of workers’ compensationinsurance that Mr. Lewkowicz
presentedto MSM; Exhibit #4 is a copy of the letter from Liberty
informing MSM oftheaudit;
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b. Mr. Ragantestified to owning two trucks. He statedthat he leasedone
truck to Mr. Lewkowicz and drove the other truck himself. Mr.
Lewkowicz paid for leasingthe truck that he drove and coveredall the
expensesassociatedwith that truckincludinggasandinsurance;

c. Mr. Raganfoundjobs for Mr. Lewkowicz but Mr. Lewkowicz was also
permittedto locatejobs on his own;

d. Mr. Lewkowiczleasedthetruck from Mr. RaganbetweenApril 1, 2007 to
December20,2007;

e. Mr. Lewkowiczhad his own workers’ compensationinsurancepolicy but
hewasnot coveredunderit. The Ragan’sdid notknow by looking at Mr.
Lewkowicz’spolicy that hewasnot coveredunderit.

9) On cross-examination,by Mr. Holtrup, Mr. Ragantestifiedasfollows:

a. MSM is atruck driving business.Mr. Ragandoesconstructiontypejobs
such ashauling dirt, concrete,and stone. Mr. Raganstatedabout Mr.
Lewkowicz, “It wasthe garbageremovinguntil that transfer,until which
date? BetweenApril 1, 2007andlike December20, 2007. And thenafter
thathestartedto do thesameconstructionjob;”

b. Theleasewith Mr. LewkowiczendedDecember20, 2007;

c. The truck that Mr. Lewkowicz drove was under the authority of MSM
Trucking;1

d. Mr. Ragan was the one who found garbage-haulingjobs for Mr.
Lewkowicz;

e. WhenaskedwhetherMSM billed for thehaulingofthegarbage,billed the
customer,collectedthemoneyfor thehaulingofthegarbageandthenpaid
Mr. Lewkowicz,Mr. Raganresponded,“Yes;”

f. Mr. Ragantestified that after hepaidMr. Lewkowicz 100 percentof the
revenuegeneratedby the truck then Mr. Lewkowicz would pay $400 per
week as the price for leasing the truck. Mr. Raganbelieves that he
operatedasamiddlemanfor Mr. Lewkowiczin finding thejobs;

‘The questionthat this responseis basedon wasput forth by Mr. Holtrup andwasbasedon hisstatement
that in orderfora truck to operateonthe roadauthoritymustbegrantedfrom eithertheStateofIllinois or
the FederalMotor Carrier SafetyAdministration. In this casethe authorityto operatethe truckdrivenby
Mr. Lewkowiczwasissuedto MSM Trucking.
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g. Mr. Raganagreedwith the statementthat all of therevenuegeneratedby
thetruck drivenby Mr. Lewkowiczwasreportedon MSM’s tax returns;

h. MSM’s nameaswell as the company’sMC numberwas locatedon the
side of the truck that was owned by Mr. Ragan and driven by Mr.
Lewkowicz;

i. The leaseagreementbetweenMSM and Mr. Lewkowicz was terminable
by eitherpartyat anytime withoutpenalty;

j. Mr. RaganstatedthatsinceMr. Lewkowiczwasnot theownerofthetruck
that Mr. Lewkowicz could not put his nameon the truck or get a MC
number;

k. Mr. Raganstatedthat Mr. Lewkowiczcouldgo find differentjobs hauling
but aslong ashewasdriving atruck authorizedto MSM hewould still be
operatingatruckthatwasundertheauthorityof MSM;

1. Mr. Lewkowicz was responsiblefor paying the expenseson the truck.
MSM providedMr. Lewkowicz with a gascard. Mr. Lewkowicz would
give Mr. Raganreceiptsthenrepaythegasmoneyto Mr. Ragan;

m. When askedwhetherhe [Mr. Ragan]filed anyequipmentleaseswith the
Illinois CommerceCommissionon behalf of Mr. Lewkowicz which,
statedthat Mr. Lewkowicz was leasing a truck from Mr. Ragan,Mr.
Raganrespondedthat he did not file anything.

10) In responseto questioningby the HearingOfficer, Mr. Raganrespondedas
follows:

a. Mr. Lewkowiczparkedthetruck at TRM’s lot (anothertruckingcompany
that alsorentsspacesfor parking). Mr. RaganstatedthatMr. Lewkowicz
paidtheparkingcost. Mr. Raganstatedthateveryonepaysto parkthere;

b. Mr. Lewkowiczgenerallyknewby the afternoonwhetherhehad ajob for
the next day. If he did not havea job alreadylined up thenhe and Mr.
Raganwould call thedifferentcompaniestrying to find jobs;

c. Mr. Ragantestified that Mr. Lewkowicz was contactedby the garbage
companyif theyhadwork for him. Theywould call him directly theday
beforeandtell him that hehadajob for thenextday;

d. MSM doesnothaveuniforms;
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e. When looking for jobs, Mr. Ragan called dispatchersfrom different

companiesto seeif theyhadwork.

11) Mr. Holtruptestifiedon behalfof Liberty asfollows:

a. Mr. Holtrup enteredthreeLiberty Exhibits into therecord. Exhibit #1 is a
copy of thepolicy that is the subjectof this disputewhich was issuedto
MSM by Liberty; Exhibit #2 is the workers’ compensationaudit; Exhibit
#3 is a copy of a case,Robersonv. The Industrial Commission,which
addressesemployee/employerrelationships;

b. Mr. Holtrup statedthat the workers’ compensationaudit, which is dated
July 22, 2008,predatesthee-mail that wassentto MSM on September5,
2008(MSM Exhibit #4);

c. The front page of the audit states that Liberty determinedthat Mr.
Lewkowicz wasan employeeofMSM andthat while MSM did providea
certificateofliability insurancefor Mr. Lewkowiczthat asanemployeeof
MSM hewasincludedunderthe audit andthe properpremiumneededto
be charged;

d. The e-mailcontainsinformationexplainingwhy Liberty believedthat Mr.
Lewkowicz shouldbe classifiedasan employeestatingthat MSM owned
the truck and paid him. Mr. Holtrup statedthat the audit indicatedthat
MSM waspayingtheexpensesandthingsofthat nature[for thetruck] but
whatwassaid atthishearingwasdifferent.

12) Amicus CourtReporters,Inc. recordedthe testimonytakenin this proceeding
and chargedtheDepartment$269.30for theCourtReporter’sattendanceand
acopyoftheproceedings.

DISCUSSIONAND ADDITIONAL FINDINGS

13) This matter comes to the Director of Insuranceas an appeal by MSM
Trucking, Inc. pursuant to Section 462 of the Illinois InsuranceCode.
Specifically, the dispute centerson Liberty Mutual InsuranceCompany’s
applicationof aworkers’ compensationratingsystemto thebusinessactivities
of MSM. The rating classification and premium chargefor the MSM’s
Workers’ CompensationInsurancePolicy # WC 734 S509088017,issuedby
Liberty, for policy period6/16/2007through6/16/2008wasbasedon acorrect
determinationby Liberty. Mr. Lewkowicz,who drove a truck belongingto
MSM, wasin fact properlyclassifiedasan employeeof MSM.

Section462 oftheIllinois InsuranceCode(215 ILCS 5/462)provides,in part:
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“Every ratingorganization,and everycompanywhichdoes
not adoptthe ratesof a rating organization,shall provide
within this state reasonablemeanswhereby any person
aggrievedby the applicationof its rating systemmay be
heard,in personorby his authorizedrepresentative,on his
written requestto review the mannerin which suchrating
systemhasbeenapplied in connectionwith the insurance
affordedhim. If theratingorganizationorcompanyfails to
grant or reject such requestwithin thirty days after it is
made,the applicantmayproceedin the samemannerasif
his applicationhad beenrejected. Any party affectedby
theaction of suchratingorganizationor suchcompanyon
suchrequestmay, within thirty daysafterwrittennotice of
such action, appealto the Director, who, after a hearing
held upon not less than ten days’ written notice to the
appellantandto suchratingorganizationor company,may
affirm orreversesuchaction.”

The evidencepresentedin this matter indicates that MSM was issued a workers’
compensationpolicy by Liberty. Theworkers’ compensationpolicy providesthe terms
of coverageandparty liabilities. Theclassificationcodegivento MSM was 7228. This
codeis for Trucking: Local hauling only - all employees& drivers. During the policy
periodat issueMr. Raganownedtwo trucksthat wereusedfor hauling waste,concrete,
and otherconstructiontype material. Mr. Ragandrove onetruck and Mr. Lewkowicz
drove the other truck. It is Mr. Ragan’s contentionthat Mr. Lewkowicz wasnot an
employeebut an independentcontractorwho leasedthetruck on amonth-to-monthbasis.

During the audit, the auditor concludedthat MSM was in fact the employerof Mr.
Lewkowicz. As a resultof the auditor’sdetermination,MSM was assesseda premium
deficiencytotaling $26,114. The premiumdeficiencywasbased,in part, on thepayroll
of Mr. Lewkowiczduring the policy period. MSM arguedthat Mr. Lewkowicz was an
independentcontractorwho was free to takeotherjobs and who hadhis own workers’
compensationpolicy.

820 ILCS 305/1 (a)(2), (b)(2),and(3) provided,in pertinentpart:

Workers’CompensationAct.

(a) Theterm“employer”asusedin this Act means:

* * *

2. Every person,firm, public or private corporation.. .who
hasany personin serviceor underany contract for hire,
expressor implied, oral or written, and who is engagedin
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any of the enterprisesor businessesenumeratedin Section
3 ofthis Act...

* * *

(b)Theterm“employee”asusedin this Act means:
2. Everypersonin theserviceof anotherunderany contract
ofhire,expressor implied,oralorwritten...

* * *

3. Any one engagingin anybusinessorenterprisereferred
to in subsections1 and 2 of Section 3 of this Act who
undertakesto do any work enumeratedtherein, is liable to
pay compensationto his own immediateemployees in
accordancewith theprovisionsofthis Act.

MSM’s testimonysupportsthe conclusionthat Mr. Lewkowiczwas in fact an employee
of MSM ratherthanan independentcontractor. MSM’s beliefthat Mr. Lewkowiczwas
operatingas an independentcontractorsimply becausehe had a leaseagreementwith
MSM is not controlling. TheAct statesthatan individual is characterizedasanemployer
or employeeeither expresslyor impliedly. Commonlaw traditionally looks at several
factorsto determinewhetheran individual shouldbe characterizedasan employee. “In
general,employmentstatusis determineduponconsiderationof anumberoffactors,such
as,“the right to controlthe mannerin which the work is done,themethodof payment,
theright to discharge,the skill requiredin the work to be done,and who providestools,
materials,orequipment.” Luby v. IndustrialCommission,82 Ill.2d 353, 358 (1980).

MSM had theright to controlthe mannerin which Mr. Lewkoicz conductedhis work.
During the policy period, Mr. Lewkoicz obtainedhis jobs from Mr. Raganand Mr.
Lewkoicz’sleaseagreementcouldbe terminatedat anytime. It doesnot appearthat Mr.
Lewkoiczhadany controloverwhich jobs he accepted,how mucheachjob charged,or
the time and location of the jobs. Mr. Raganownedboth of the trucks, they were
imprintedwith his (MSM’s) company’slogo, andoperatedundertheauthority of MSM.
Despitehis testimonystating that Mr. Lewkoicz paid for all the maintenance,gas,and
insuranceon the vehiclesno evidencewaspresentedthat would supportsucha finding.
MSM issued to Mr. Lewkoicz a gas card. Mr. Ragantestified that Mr. Lewkoicz
reimbursedMSM for the gas though no receiptssubstantiatingthis testimony were
presented. Also, it appearsthat Mr. Lewkoicz only had accessto the truck during the
operatinghoursofMSM. Mr. Lewkoiczdid not appearto haveaccessto thetruck at his
own discretion. At the endof a day, thetruck leasedby Mr. Lewkoicz wasparkedin a
lot wereMr. Raganparkedhis othervehicle. MSM providedno evidenceindicatingthat
Mr. Lewkoicz ever usedthe truck to completejobs for peopleother than customers
obtainedby orthroughMr. Ragan.

Thereis no indication that Mr. Lewkoicz possesseda specializedskill in the areaof
driving a truck. He was not employedto handleone or two difficult assignments;he
worked continuously and exclusively for MSM. In this respect,his skill could be
characterizedas ordinary. No evidencewaspresentedthat supportsa conclusionthat
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MSM’s ability to dischargeMr. Lewkoicz was in any way limited. MSM owned the
truckMr. Lewkoiczdroveandhereceivedhis incomefrom eachloadhauled.

At the hearing,Mr. Raganclaimed that Mr. Lewkoicz received 100 percent of the
paymentfor eachloadhehauledandthenonly paidMr. Raganthe amountfor leasingthe
truck. However,MSM claimed100 percentof thesepaymentson theirown tax returns.
The auditorfrom Liberty, afterexaminingcheckrecords,determinedthat Mr. Lewkoicz
hadbeenpaida total of $19,462and thattherewasno evidencethat anydeductionshad
beenmade. Otherstatementsmadeto theauditorduring theauditby Mr. Raganindicate
that MSM paid Mr. Lewkoicz about30%of what eachloadmadeand did not takeout
taxes. Courtshaveheldthat themethodofpaymentis givenlittle weight. “Although the
respondentwithholds no incometax or social security,that factor hasnot beenfound
significant.” Id. at 359.

Based upon all of the evidenceproducedat the Hearing in this matter, the Hearing
Officer finds that Mr. Lewkoicz was an employeeof MSM and Liberty is entitled to
chargeadditionalpremiumsunderthecontract.

CONCLUSIONS OF LAW

Basedupon the abovestatedFindingsof Factand the Recordin this matterthe
HearingOfficeroffersthe following ConclusionsofLaw to theDirectorofInsurance.

1) Louis Butler was duly and properly appointed as Hearing Officer in this
matterpursuantto Section 5/402 of the Illinois InsuranceCode (215 ILCS
5/402).

2) The Director of Insurancehasjurisdiction over the subjectmatterand the
partiesto this proceedingpursuantto Sections401, 402, 403 and 462 of the
Illinois InsuranceCode(215 ILCS 5/401, 5/402,5/403 and5/462).

3) The Liberty’s audit at policy end, pursuant to the contract of insurance
betweentheparties,correctlycategorizedtheMSM’s driver asan employee.

4) The Liberty properly chargedthe MSM premiumsbasedon the payroll of
MSM’s driver.

RECOMMENDATIONS

Baseduponthe abovestatedFindingsofFact,ConclusionsofLaw andtheentire
Recordin this matterthe HearingOfficer offers the following Recommendationsto the
Directorof Insurance.

1) Thatthedeterminationthatpremiumsaredueto Liberty andcalculatedbased
on thepayrollof thedriver Mr. Lewkowiczis correct;and
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2) Thatthe costsofthis proceeding,consistingsolelyof the feeschargedto the
Departmentof Insuranceby AmicusCourtReporters,be waived.

Respectfullysubmitted,

/1

Date ~A” c, ~ ~ ~

(J Louis Butler
HearingOfficer
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